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Sacked Worker Ordered to Pay $1.6m

On the 5™ December 2007 a sacked worker has been ordered to  pay defamation
damages of $1.6 million to his former engineeringc ~ ompany employer and three of
its directors.

In the NSW Supreme Court on Wednesday, Justice Carolyn Simpson made the order
against Glen Boniface, whom a jury had found was the author of anonymous emails
about the company and directors.

SMEC Holdings Ltd (trading as Snowy Mountains Engineering Corporation and SMEC), as well as its directors Peter
Busbridge, Ross Hitt and Geoff Percival had sued Mr Boniface for damages for defamation arising out of the emails.

The emails, circulated within SMEC during 2000 and 2001, repeatedly referred to corrupt conduct, bribes and rorts.

In 2005, a jury found Mr Boniface had defamed the company and directors in various ways on nine different occasions
although an appeal court later set aside one finding.

Justice Simpson then considered defences put forward by Mr Boniface, who denies publishing all but one of the emails.

In rejecting all but one matter, Justice Simpson ordered Mr Boniface to pay SMEC $375,000; Mr Busbridge $560,000;
Mr Hitt $450,000 and Mr Percival $270,000, as well as their legal costs.

The judge said Mr Boniface, who began working at SMEC in 1995 as a project finances manager, was found to have
pornography on his office computer in December 1997.

His employment was terminated in January 2001, after he was again found to have pornographic images on his office
computer and was suspected of circulating the emails, she said.

In assessing the damages, Justice Simpson said SMEC was a "functioning, reputable and successful engineering
company".

It did business in Australia and overseas and with organisations such as the World Bank and the Asian Development
Bank.

The judge concluded it was likely that the World Bank had carried out an investigation in relation to SMEC as a result of
an anonymous email. She said Mr Busbridge, the main target of the author, was a "distinguished engineer, having been
identified as one of the 100 most influential members of that profession in Australia in two successive years".

Mr Hitt and Mr Percival also were experienced and respected engineers.

The judge rejected a claim that the publications were made in circumstances such that the company and directors were
unlikely to suffer harm. It was submitted that all emails were "poison pen anonymous" communications, and thus it was

unlikely any recipient would place any trust or weight in them.

No witness was called to give evidence of taking any email seriously, but Justice Simpson said it was not possible to
entirely put aside their content.

"It is to be remembered that they accused SMEC and its directors of illegal conduct of a very serious kind and of
corruption,” she said.

"The accusations were made repeatedly.

"It is impossible to think that they did not have some impact upon some recipients."




Fire & Explosion Risks at Wineries

SAFETY ALERT

A Worksafe NSW safety alert is published following the investigation of two fatalities that occurred following an explosion
and subsequent fires at a winery in the Hunter Valley. While the causes of the incident are still being investigated, initial
investigations indicate that welding work was being done at the time in the vicinity of a building where flammable liquids
were stored.

FIRE AND EXPLOSION RISKS AT WINERIES

An explosion and subsequent fires occurred at a winery in the Hunter Valley on 17
anuary 2008 that resulted in the tragic death of two persons and serious burns to

1 another person.

While the causes of the incident are still being investigated, initial investigations indicate

that welding work was being done at the time in the vicinity of a building where ethanol

(commonly known as SVR, Wine Spirit or Grape Spirit) and other flammable liquids were

stored. Ethanol is a highly flammable liquid and is a Class 3 Packing Group Il dangerous

good.

OCCUPATIONAL HEALTH AND SAFETY REQUIREMENTS

The NSW Occupational Health and Safety Regulation 2001 requires employers to manage health and safety risks at the
workplace in consultation with workers. A risk assessment must be conducted at the workplace and reviewed periodically
to ensure risk controls are effective.

RISK ASSESSMENT

A thorough risk assessment should be conducted as soon as possible for manufacturing processes (including temporary
storage during processing) and storage involving flammable liquids, including the likely ignition sources such as welding,
grinding and other hot work, which could cause flammable vapours to ignite. It is important that the risk assessment is
reviewed immediately when the type, quantity and usage of dangerous goods on site change and that safety procedures
are modified and communicated to workers. For example, the seasonal use of ethanol for the fortification of wine will
need to be included in the risk assessment.

RISK CONTROLS
To minimise the risk of fire and explosion as part of the risk management plan, ensure that:

. flammable liquids are stored in compliant containers and facilities according to AS 1940:2004. (It should be noted
that WorkCover NSW is to be notified if the total quantity of Class 3 Packing Group Il dangerous goods on site
exceeds 2,500 kg or litres)

. flammable liquids storage areas are clearly marked with warnings and signs (Hazchem) and containers and
tanks are clearly and correctly labelled

. adequate natural cross flow ventilation is maintained in buildings that involve storage or processing of flammable
liquids

. any hot work and smoking restriction zones are clearly identified, sign posted and strictly enforced, including

zones restricting mechanical grinding and cutting and other ignition sources. See AS2430.3.3:2004

. hot work such as welding or oxy-cutting, is done according to AS1674.1:1997 which lists comprehensive fire and
explosion precautions

. flammable or toxic materials have been properly removed before work is carried out on an empty container or
vessel

. all decanting of flammable liquids is carried out in a well ventilated area

. transferring of flammable liquids from storage to the point of use is carried out to avoid spillage

. the area around storage and processing is kept free of materials that burn

. fire safety equipment is provided and maintained, eg alarm systems, fire extinguishers, hydrants and hoses and

fire blankets

. workers are instructed and trained in the storage and handling of dangerous goods, the emergency plan and the
use of safety equipment.

Disclaimer
This publication contains information regarding occupational health and safety, injury management or workers compensation.
It is provided in good faith to assist you in meeting your occupational health and safety obligations.




Important Amendments to the OHSW Act.

L8

7 On 21 November 2007, the House of Assembly passed the Occupational Health
Safety and Welfare (Penalties) Amendment Act 2007 (“the Act”). The Act was
proclaimed on 13 December 2007 and came into operation on 1 January 2008.

The Act contains a number of significant amendments that all companies should be
aware of. In particular, the Act has tripled the maximum penalties for companies.
For example, the maximum penalty for a first offence under Section 19 of the Act
L= has been increased from $100,000 to $300,000. In the case of a subsequent
offence, the maximum penalty has been increased from $200,000 to $600,000.

The Act contains a completely revised Section 59 that provides that, a person
(including a company) will be guilty of an offence under this section if the person,
without lawful excuse: -

Acts in a manner that creates a substantial risk of death or serious harm to another who is in a workplace and that person
new that his or her act/s would create such a risk; or was recklessly indifferent about whether his or her act/s would create
that risk.

The maximum penalty under Section 59 for a natural person will be imprisonment for up to 5 years or $400,000 and for a
body corporate a penalty of up to 1.2 million dollars. An “act” is defined to include an omission to act.

Section 59A of the Act states that the state of mind of an officer, employee or agent of a body corporate acting within the
scope of their actual, usual or ostensible authority will be imputed to the body corporate.

Section 59A(2) creates a defence in any proceeding under the Act where the conduct of any employee, officer or agent is
imputed. The defence requires proof that the body corporate has taken all reasonable and practicable measures to prevent
the contravention or contraventions of the same or a similar nature.

Source: Chris Shopov
Duddy Shopov Solicitors

Stewart Allan part of a Winning Team $100k+ Fines for Repeat Safety
The University of Adelaide Breaches

On the 22nd November 2007 the Vice-Chancellor and
President James, McWha and the Vice-President, Services
and Resources, Paul Duldig of The University of Adelaide
presented internal service awards for 2007.

Castalloy Manufacturing Pty Ltd
(trading as lon Automotive) has
been fined a total of $105,870
(including costs and levies) today by
the SA Industrial Relations Court,
after pleading guilty to two counts of

The “Award for Excellence” was presented to the WorkCover

Self Insurance Renewal Team - breaching Section 19 of the
Occupational Health Safety and Welfare Act 1986, in failing to
Stewart Allan, Senior Consultant from Lawson Risk ensure the safety of employees whilst at work.

Management Services was project manager of the team.
The incidents happened in February and May of 2005 at the
The winning team won the category for “Most Effective Work | company's North Plympton and Wingfield plants.

Unit.”
In the first, a 38 year old male labour hire employee had his
Congratulations to the University of Adelaide on achieving a | "ght index finger crushed between a forklift tine and a
renewal of the WorkCover Self Insurance license for a 3 year | 9€9@ssing machine.

period. )
In the second, a 22 year old man, also a labour hire

employee, suffered finger injuries when they were caught in
an unguarded impeller fan of a bead blaster machine.

The fines of $52,000 for each count were higher due to two
prior convictions on similar matters at the time these

e*. THE UNIVERSITY incidents occurred.
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Minister Announces Terms of Reference for Comcare R eview

On the 23 January, 2008, The Minister for Employmen t and Workplace Relations, Hon Julia
Gillard MP has announced the terms of reference for a review of the Comcare scheme and
has invited written submissions from interested par ties.

Written submissions can be forwarded to the Commonwealth Safety and Compensation Policy
Branch, Department of Education, Employment and Workplace Relations, Loc 64N31, GPO Box
9879, Canberra ACT 2601 or emailed to ComcareReview@dewr.gov.au by 29 February 2008.

A report will be provided to the Minister by the end of July 2008.

Terms of reference for the Comcare review
The review should provide information and recommendations on the following issues:

Safety and Compensation
a) Does the scheme provide appropriate OHS and workers’ compensation coverage for workers employed by
self-insurers?

b) Does the scheme regulator now have the enforcement policy and operational capacity to ensure self-insurers provide
safe workplaces? What are the likely operational requirements should the scheme’s coverage be expanded?

¢) What arrangements are required to ensure that all workers and contractors working at workplaces controlled by
self-insurers have their health and safety protected, regardless of coverage by Commonwealth, or State and Territory
OHS legislation?

d) What effect have the recent changes to the Safety, Rehabilitation and Compensation Act 1988 had on the
rehabilitation and return to work of injured workers?

e) Does the scheme achieve effective return to work outcomes?

Consultation

f) Does the requirement that employees be consulted about their employer’s intention to apply for a self-insurance licence
with Comcare (or vary an existing licence) result in meaningful discussion about occupational health and safety and
workers’ compensation coverage?

g) Does the scheme ensure ongoing consultation with, and the involvement of, employees and their representatives in
relation to workplace safety arrangements at workplaces of self insurers?

Finance
h) Do the financial arrangements for self-insurers present any risk to premium payers in the scheme or to the Common-
wealth?

i) What are the likely impacts on state and territory workers’ compensation schemes of corporations exiting those
schemes to join Comcare?

Access

j) Why do private companies seek self insurance with Comcare? Are there alternatives available to address the costs and
red tape for employers with operations across jurisdictions having to deal with multiple occupational health and safety
and workers’ compensation systems?

k) If self insurance under the Comcare scheme remains open to eligible corporations, should there be changes to the
eligibility rules for obtaining a licence to self-insure under Comcare?

Disclaimer Personal Details Editor
The purpose of this newsletter is to advise you
of information that may be of interest to you and LRMS may use personal information we have Lawson Risk Management Services Pty Ltd
your company. We recommend that prior to collected about you, to send material to you Michelle Harris
implementing programs they are planned and about related issues we think will be of Level 7, 33 King William St.
implemented in a consultative interested, as well as news about LRMS and the Adelaide SA 5000
manner. services we offer. If you do not wish us to use
While every effort has been made to ensure that your personal information in this manner, or Ph: 08 8210 2800
the information contained in this newsletter is would like to update your contact details, Fax: 08 8212 9680
free from error and/or omissions, no please email Email: enquiries@lawsonrisk.com.au
responsibility can be accepted by Lawson Risk enquiries@lawsonrisk.com.au. ABN: 43 105 986 034
Management, its employees or any other
persons involved in the preparation of this
newsletter for any claim which may arise from
any person acting on information contained
herein.




